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’@f&fl&fdm Torture, en.wikipedia.org/wiki/Torture, p.1; M. Cherif Bassiouni, An Appraisal of Torture in International

Practice: The Need for an International Convention for the Prevention and Suppression of Torture, 48 Revue
Internationale de Droit Penal, p. 23 (M. Cherif Bassiouni, An Appraisal); J.H. Burgers, the Fight against Torture, 32 the
Review of International Commission of Jurists 1984, p. 47; Andrew Byrnes, Torture and Other Offences Involving the
Violations of the Physical or Mental Integrity of Human Persons, p. 197 in Substantive and Procedural Aspects of
International Criminal Law: the Experience of International and National Courts, Gabrelle Kirk (ed.), 2000.

ngmﬁnf Torture, id., section on historical methods of execution and capital punishment; Jan Skupinski, Prohibition of
Torture and Other Inhuman Treatment, 15 Polish Yearbook of International Law, 164 (1986).

3@‘&/&?111‘ Id., section on antiquity Torture, en.wikipedia.org/wiki/Torture; Winston P. Nagan and Lucie Atkins, the
International Law of Torture: From Universal Proscription to Effective Application and Enforcement, 14 Harvard Human

Rights Journal, 2001, p. 92; E188, Trial Chamber, ECCC, Judgement of Case 001, 26 July 2010, para. 252; David
Chandler, Voices from S-21, 1999, p. 120.
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4@8‘[&7’[1/’ European Parliament Council adopted Regulation No. 1236/2005 on trade ban on torture implements.

5@8‘[&7’[1/’ Military government of Chile (1973-1990), section on human rights violations, en.wikipedia.org

/Military_government_of_Chile; William J. Aceves, the Anatomy of Torture, A Documentary History of Filartiga v. Pena
Irala, 2007, p. 108; An Amnesty International Report, Torture in the Eighties, 1984, p. 150.

6@8‘[&7’[1/’ Cherif Bassiouni, supra note 1, p. 32.

7fgm§nf M. Cherif Bassiouni, An Appraisal, supra note 1, p. 26; torture, section on incrimination of innocent people,
en.wikipedia.org/wiki/Torture; Chris Ingelse, the UN Committee against Torture, An Assessment, 2001, p. 29.

8@‘&/&?111‘ Questionnaire on the Declaration on the Protection of All Persons from Being Subjected to Torture and Other

Cruel , Inhuman or Degrading Treatment or Punishment, Report of the Secretary General, A/34/144, 21 September,
1979; torture, section on municipal law, en.wikipedia.org; the 1964 Constitution of Afghanistan, Article 26, see M. Cherif
Bassiouni, An Appraisal, supra note 1, p. 142; Hans Danelius, Article 5, in the Universal Declaration of Human Rights, A
Commentary, Asbjorn Eide (ed.), 1992, p.101.

9@&/&?111‘ The 1970 Constitution of People’s Democratic of Yemen, Article 39, see M. Cherif Bassiouni, An Appraisal,

supra note 1, p. 149.
aje1507 Gail H. Miller, Defining Torture, 2005, p. 7.

“fgiﬂé’ﬂf The 1965 Constitution of Honduras, Article 65, see M. Cherif Bassiouni, An Appraisal, supra note 1, p. 163.

12@]B’I§IU The 1974 Constitution of Burma, Article 159 (a), see M. Cherif Bassiouni, An Appraisal, supra note 1, p.
149.
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13@‘8‘[2’5[1}‘ Bill for the Penal Punishment of Torture, Article 4, Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, Report of the Secretary-General, Addendum, A/39/499/Add.1, 24 October 1984, p. 7.
“aju1g7 The Alien Tort Claims Act, see Gail H. Miller, supra note 10, pp. 29 and 31; Wiliam J. Aceves, the Anatomy

of Torture, supra note 5, p. 78; see generally Craig Scott ed., Torture as Tort, 2001; United States, Court of Appeals,
Filartiga v. Pena-Irala, International Law Reports, Vol. 77, 1988, p. 169.

15@_1‘8‘[&7[11‘ Declaration on the Protection of All Persons from Being Subjected to Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, GA Resolution 3452 (XXX) of 9 December 1975.

mﬁﬂjffié’nf Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, the Raoul
Wallenberg Institute Compilation of Human Rights Instruments, 3rd Ed., 2012, p. 638.

17@‘&/&?111‘ Convention for the Protection of Human Rights and Fundamental Freedoms, the Raoul Wallenberg Institute
Compilation of Human Rights Instruments, 3™ Ed., 2012, p. 103.

18@3«;3‘*,7; American Convention on Human Rights, the Raoul Wallenberg Institute Compilation of Human Rights
Instruments, 3rd ed., 2012, p. 183.

19@‘&/&?111‘ Torture Convention, supra note 16, Article 20.

Zofggfﬁm Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, GA Resolution 57/199 of 18 December 2002, UN TS, vol. 2375, No.A-24841.
Zlﬁ”jfﬂgﬂi Roland Bank, International Efforts to Combat Torture and Inhuman Treatment: Have the New Mechanisms

Improved Protection? 8 (4) European Journal of International Law, 1997; Mark Kelly, Perspectives from the European
Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, 21 (8) Human Rights Law
Journal (2000); Malcolm D Evans, Getting to Grips with Torture, 51 International and Comparative Law Quarterly 2002.
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Zzﬁ”jfﬂgﬂi J.Herman Burgers & Hans Danelius, supra note 1, p. 120; Gail H. Miller, supra note 10, p. 3; for the details

meaning of the customary international law in Khmer, see Dr. MEAS Bora, customary international law, 2012, available
at the library of the Cambodian University for Specialties.

235“9‘8’[&?121‘ The International Fight against Torture, Antonio Cassese (ed.), 1991, p. 15.

24@’8‘/&'7121‘ The Torture Convention, supra note 16.
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ZSﬁﬂjmﬁnf Psychological torture are, for example, verbal abuse, threat of death, surveillance at work, mock executions,

see Antonio Cassese (ed.), supra note 23, p. 16.
Zeﬁ”jfﬂgﬂi Lene Wendland, Association for the Prevention of Torture, A Handbook on State Obligations under the UN

Convention against Torture, 2002, p. 26.
27fg§I§m Dr. MEAS Bora, customary international law, supra note 22, p. 11.
®JHIgA7  Elmi v. Australia, Communication 120/1998, U.N. Doc. CAT/C/22/D/120/1998 (May 14, 1999), paras. 6.2,

6.5.
29@’8‘/&'7111‘ Article 3 of the European Convention, supra note 17.
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3O@§I§m International Covenant on Civil and Political Rights (ICCPR), GA Resolution 2200 A (XXI) of 16 December
1966, UNTS, vols. 999, No.I-14668, Article 7.

31@‘8/&?121‘ See MEAS Bora, the Evolution of the Principle of Non-Refoulement with Special Reference to the
Prevention of Torture (Ph.D. thesis), 2007, p. 105.

32@8’[87;7] Association of the Pprevention of Torture, Definition of torture, proceedings of an expert seminar, 10-11
November 2001, p. 20.

33@‘8/&?121‘ ICCPR, supra note 30; Compilation of General Comments and General Recommendations Adopted by the
Human Rights Treaty Bodies, HRI/GEN/1/Rev.9 (Vol.l), 2008, General Comment No. 7 : Article 7, p. 178.

34@8’[87;7] Article 3 of the European Convention on Human Rights does not use term “cruel”’; however, Article 7 of the
ICCPR used.

35@’8‘/&?111‘ DJ Harris, Law of the European Convention on Human Rights, 1995, p. 66.
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36@8’[87;7] P. van Dijk and G.J.H. van Hoof, Theory and Practice of the European Convention on Human Rights, 1984,

Article 3, p. 192.
37@‘8/&?121‘ Ireland v UK, (1978), ECHR. (Series A) No. 25, section 167; Debra Long, Association of the Prevention of

Torture, Guide to Jurisprudence on Torture and lll-treatment, 2002, p. 14
8 AJ5IG AT Harris, O'Boyle and Warbrick, Law of the European Convention on Human Rights, 2nd ed., 2009, p. 73.
¥ oG s 1d.; APT, definition of torture, supra note 32, p. 26.

40@8’[87;7] Torture is an aggravated and deliberate form of cruel, inhuman or degrading treatment or punishment, see

Ahcene Boulesbaa, the U.N. Convention on Torture and the Prospects for Enforcement, 1999, p. 8
41@)3/&?111‘ Harris, O’Boyle and Warbrick, supra note 38, p. 69.
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“? 75157 The Torture Convention, supra note 16, Art. 4.

“ purga id., Art. 10,

“pjetga 1d., Arts. 13 and 14.

45fg§I§nf 2002 Optional Protocol to the Torture Convention, supra note 20, Art. 17.

“® 75157 The Torture Convention, supra note 16, Art. 3.

47@‘8/&?121‘ The Universal Declaration of Human Rights, GA Resolution 217A (IIl) of 10 December 1948.
48 iy‘&flf;m This obligation is required regardless numbers of acts of torture.

“jEIGs M. Cherif Bassiouni, An Appraisal, supra note 1, p. 33.
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A5G CATICISR.294/Add.1, para.23; Human Rights Committee, General Comment No. 31: the Nature of the

General Legal Obligation Imposed on States Parties to the Covenant, HRI/GEN/1/Rev. 9(Vol. 1), 2004, para. 16.
Slﬁ”jfﬂgﬂi The Office of Co-Investigating Judges, Order of Provisional Detention, C3/10, 31 July 2007, para. 21.

52@‘;‘;/&?;1; The Torture Convention, supra note 16, Arts. 5, 7.

53@‘8/&?121‘ ICJ, Questions Relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), judgment 20 July
2012, p.6.
54fg§I§nf Georges Abi-Saab, the Proper Role of Universal Jurisdiction, 1 journal of International Criminal Justice

(2003); Luc Reydams, Belgium’s First Application of Universal Jurisdiction: the Butare Four Case, 1 Journal of
International Criminal Justice (2003); Roger O’Keefe, the Grave Breaches Regime and Universal Jurisdiction, 7 JICJ
(2009), p. 830; Louise Arbour, Will the ICC Have an Impact on Universal Jurisdiction, 1 JICJ (2003).

55@’8‘/&'7111‘ The Torture Convention, supra note 16, Art. 9.
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56@‘;‘;/&?;1; General Comment 31, supra note 50, para. 4.
57fg§I§m The European Convention of Human Rights, supra note 17, Art. 15(2); the ICCPR, supra note 30, Art. 4.
58fg§I§nf Study on States of Emergency, International Commission of Jurists (ICJ), 30 the Review of the ICJ (1983),

p. 1.
Sgﬁ”j&flé?m Mark W. Janis, European Human Rights Law, text and materials, 1995, p. 121.

Goﬁ”jfflé?ni J.Herman Burgers & Hans Danelius, supra note 1,_p. 120; Gail H. Miller, supra note 10, p. 3; Nigel S.

Rodley, the Treatment of Prisoners under International Law, 2 Ed., 2002, p.44; Laurence Burgorgue —Larsen and Amaya
Ubeda De Torres, the Inter-American Court of Human Rights, Case Law and Commentary, 2011, p. 362; Erika de Wet,
the Prohibition of Torture as an International Norm of Jus Cogens and Its Implications for National and Customary Law,
15 European Journal of International Law, 2004; Chris Ingelse, the UN Committee against Torture, supra note 7, p. 49;
England Court of Appeal, Al-Adsani v. Government of Kuwait, 12 March 1996.
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61@‘8‘[9’[1}‘ Public Committee against Torture in Israel v. Israel, 38 L.L.M. 147, HCJ 5100/94 (1999), paras. 133-34; Ardi

Imseis, ‘Moderate’ Torture on Trial: Critical Reflections on the Israel Supreme Court Judgment Concerning the Legality of
the Central Security Service Interrogation Methods, 5(3) the International Journal of Human Rights, 2001.

75157 Lene Wendland, the Handbook on State Obligations, supra note 26, p. 33.

63@‘;‘;/&?;1; Trial Chamber of the ECCC, Decision on IENG Sary’s Rule 89 Preliminary Objections (Ne bis in idem and
Amnesty and Pardon), November 2011, E51/15, para. 53.

@imﬁnf ® For relevance, see Trial Chamber of ECCC, Decision on the Defence Preliminary Objection concerning the
Statute of Limitations of Domestic Crimes, July 2010, E187.

65@‘;‘;/&?;1; CAT/C/SR.354, para.39; United Kingdom House of Lords: Regina Bartle and the Commissioners of Police

for the Metropolis and Other Ex Parte Pinochet, 38 I.L.M. 581, 589 (March 24, 1999) (opinion of Lord Browne-Wilkinson.
eeﬁgfj‘[ﬁnf Antonio Cassese, International Criminal Law, 2003, pp. 231-232.

67@8’[8’;7] United Nations, Principles of Medical Ethics relevant to the Role of Health Personnel, particularly Physicians,

in the Protection of Prisoners and Detainees against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (1982), GA Resolution 37/194; it happened in Chile that medical personnel used technique, such as
prolonged beatings, to punish political dissenters, see Special Report by the Medical Profession and the Prevention of
Torture, Vol 313 (7) the New England Journal of Medicine, 1102 (1985); Maxwell Gregg Bloche, Special
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Communications, Uruguay’s Military Physicians, Cogs in a System of State Terror, JAMA, May 23/30, 18986-Vol 255,
No. 20, p.1.

847157 The Torture Convention, supra note 16, Art. 15.

69@8‘[&7’111’ Concluding Observation of the Committee against Torture on Sweden report, CAT/C/SWE/CQ/5, 2008,

para.10.

70@‘8‘[8’[1}‘ 1993 Constitution in THE CAMBODIAN OFFICE OF THE HIGH COMMISSIONER FOR HUMAN RIGHTS,
A SELECTION OF LAW CURRENTLY IN FORCE IN THE KINGDOM OF CAMBODIA, 5 (2005), Art. 38, available at
http://cambodia.ohchr.org/KLC pages/kic_english.htm

Eig 1d.

72@‘8‘[9’[1}‘ Ethics and Code of Conduct for Prison Guards (2005), item 8, in the Laws in Force in the Kingdom of

Cambodia, the Cambodian Office of the High Commissioner for Human Rights, 2009.
a7 Law on the Prison, Royal Act, Year 11, Issue 96, Week 4, Dec 31 2011, p. 9239, Articles 25 and 53.

"“asgs 2009 Criminal Code of Cambodia (CCC), Art. 210; id., law on the Prison, Article 81.
g7 1d., CCC, for example, Art. 205.

76@‘8/&?121‘ 2005 Law on the Prevention of Domestic Violence and the Protection of Victim, Art. 3 in the Laws in Force

in the Kingdom of Cambodia, the Cambodian Office of the High Commissioner for Human Rights, 2009.
" A5G 2007 Code of Criminal Procedure of Cambodia (CCP), Arts. 504-505.

"®AJHIGAS CCC, supra note 74, Art. 253.
PajgIg 1d., Art. 613.

SO@HIE?IU See the Laws in Force in the Kingdom of Cambodia, the Cambodian Office of the High Commissioner for
Human Rights, 2009, p. 103.
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S aso57 Sub-decree No. 122 on the Establishment of the National Preventive Mechanism against Torture
and Other Cruel, Inhuman or Degrading Treatment or punishment.
82@‘8/&?121‘ Law on Prison, supra note 73, Article 54.

Bagign d.
% a5 A7 Law on the Prison, supra note 73, Article 28.
% 7515 Infile with the author of this article.

Segfmz?nf Committee against Torture, Consideration of reports submitted by States parties under article 19 of
Cambodia, CAT/C/KHM/2, para. 1.
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87@‘8/&?121‘ Emmanuel Decaux, France, in Dinah Shelton, International Law and Domestic Legal Systems, 1st ed, 2011,

pp. 228-229.
/515 CCP, supra note 77, Art. 321.

89@‘8/&?121‘ IENG Sary’s Motion against the Use of Torture Tainted Evidence at Trial, 4 February 2011, E33.
® eI CCP, supra note 77, Art. 321.

glﬁ”jfﬂgﬂi Internal Rules 87 (5), the Chamber shall give the same consideration to confession as to other forms of

evidence; code of criminal procedure, a confession shall be considered by the court in the same manner as other
evidence. Declaration given under the physical or mental duress shall have no evidentiary value, article 321.

925“9‘8’[&?[11‘ Torture Convention, supra note 16, Art. 15.

B je1G Trial Chamber, ECCC, the judgment of Case 001, 26 July 2010, para. 597.
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94@‘8/&?121‘ Human Rights Committee, General Comment 3, Article 2 Implementation at the national level (Thirteenth

session, 1981), Compilation of General Comments and General Recommendations Adopted by Human Rights Treaty
Bodies, U.N. Doc. HRI/GEN/1/Rev.1 at 4 (1994), para.2.

95ﬁ”jg/§m Vienna Convention on the Law of Treaties, Arts. 26 and 7; Declaration on Principles of International Law

concerning Friendly Relations and Co-operation among States in accordance with the Charter of the United Nations,
Friendly Declarations, in lan Brownlie 5th ed., Basic Documents in International Law, 2002, pp. 27, 270.

% ;‘y‘&flf;m General Comment 31, supra note 50, para. 4.
TpIg 1d.

98@’8‘/&'7121‘ Order of Provisional Detention, supra note 51, para. 21.
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